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FUTURE CHALLENGES: NEW SUBSTANTIVE AREAS

The World Trade Organization:
Services, Investment, and Dispute Resolution
VANESSA P. SCIARRA*

In reviewing the initial three years of the World Trade Organization (WTO)
and the results achieved under the WTO's dispute resolution system, it is important
to remember what the Uruguay Round negotiations did and did not achieve in
the area of services. The inclusion of services as a subject for international trade
negotiations is a relatively new development in the field of international trade.
During the negotiations, all the parties agreed that negotiations aimed at lowering
trade barriers should focus on barriers to providers of both goods and services.
Therefore, the General Agreement on Trade in Services (GATS) became an
essential component of the Uruguay Round negotiations. The dismantling of
barriers in the services arena, however, has proven difficult both conceptually and
in practice. It is not surprising that the results of the Uruguay Round negotiations in
services have been criticized as only moderately successful. Given this background, as might be expected, the ability of WTO members to use the WTO
dispute settlement system to address barriers in the area of services has met with
limited success, but there is some progress to report.
In order to discuss the WTO experience with respect to services and investment, this article will first review the rather complex way in which various
services sectors (and investment in those services sectors) are treated under
the GATS. 1 It will then review the use of the GATS and other WTO agreements

*Vanessa P. Sciarra currently practices with the law firm of Holland & Knight LLP in Miami,
Florida. She was formerly an Assistant General Counsel for the Office of the United States Trade
Representative in Washington, D.C. The views expressed in this article represent her personal views
and are not necessarily those of the United States government.
1. The issue of investment in those sectors that involve the harvesting, manufacturing, or processing of goods will be addressed briefly in this article but is largely outside the scope of this
discussion. The one WTO agreement that addresses, in a very limited way, the issue of investment
in such sectors is the Agreement on Trade-Related Investment Measures (TRIMS).
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in the WTO dispute settlement system to address barriers to trade in services.
The article will conclude with a brief section addressing future challenges for
both the WTO membership and the dispute settlement system in the area of
services and investment.
I. Services and Investment in the WTO System
A.

THE STRUCTURE OF THE

GATS

In order to understand the ability of WTO members to utilize the GATS and
other WTO agreements to address barriers to trade in the area of services, it is
important to review the complicated and somewhat fragmented way in which
services (and investment in various services sectors) are treated in the WTO
system. Conceptually, the negotiators approached services by using the preexisting General Agreement on Tariffs and Trade (GATT) as a model, working
under the relatively simplistic assumption that those norms that governed trade
in goods could be easily applied to regulate the transborder flows of trade in
services. 2 The negotiating parties' intent was to craft an agreement that covered
"measures by [miembers affecting trade in services" in the broadest sense. 3 To
the extent that the concept of investment in a services sector was to be covered, the
drafters defined one of the "modes" of providing a service to be via "commercial
presence" in a member country. Thus, at least in theory, investment in services
sectors was to fall within the scope of the GATS framework. Furthermore, the
GATS was drafted so that the core GATT disciplines of most-favored nation
treatment (MFN) and national treatment would apply to any services sector.
However, the dynamics of the negotiating process resulted in two important
caveats to the conceptually universal application of these (and other GATS disciplines) to all services sectors. First, negotiating parties were allowed to schedule
a "negative list" of exemptions from the MFN requirement set forth in article
II of the GATS.' More significantly, the negotiating parties were allowed to use
a "positive list" approach to schedule commitments to which they would agree
to be bound under articles XVI (Market Access), XVII (National Treatment),
and XVIII (Additional Commitments) of the GATS. 6 As a result, in order to
2. For a more complete discussion of the history and dynamics of the GATS negotiations, see
Mary E. Footer, The InternationalRegulation of Trade in Services Following Completion of the
Uruguay Round, 29 INT'L LAW. 453 (1995).
3. General Agreement on Trade in Services, 33 I.L.M. 44, 48 (1994) [hereinafter GATS].
4. Id. art. 1.2(c).
5. See Annex on Article II Exemptions. Id. at 67-69.
6. See alsoart. XX (Schedules of Specific Commitments), which briefly describes the Schedules.
Id. at 62. In contrast, the parties to the North American Free Trade Agreement (NAFTA) adopted
a "negative list" approach to the scheduling of reservations from the principles covering services
and investment set forth in chapters 11 and 12 of the NAFTA, which resulted in much more far-ranging
commitments in services among the NAFTA parties.
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determine whether a given WTO member has agreed to bind a particular services
sector under the disciplines of the GATS, both the MFN exemption list and the
Schedule of Commitments must be reviewed to determine whether the sector of
interest is currently "bound" under the GATS. If the issue of concern involves
the issue of foreign investment in that sector, one must specifically review whether
bindings under the "commercial presence" mode have been made.
B.

ONGOING SECTORAL NEGOTIATIONS IN SERVICES SECTORS

The treatment of services under the WTO system involves an additional complexity that is largely a by-product of the limited results achieved using the
"positive list" approach to sectoral coverage-the willingness of the WTO membership to engage in sectoral services negotiations outside the framework of
a formal negotiating round of trade negotiations. 7 The two recently concluded
examples of this type of sector-specific negotiations are agreements reached with
respect to financial services and basic telecommunications services. 8 A WTO
member's GATS schedule can always be amended to increase the number of
commitments scheduled by simply adding to the existing "positive list." Therefore, recording the results of such sector-specific negotiations is relatively simple.
This is done by amending the Member's Schedule to add the newly-negotiated
commitments. This aspect of the GATS makes the schedules somewhat of a
moving target but new commitments will result in additions to only a specific
part of each WTO member's schedule, which should be readily identifiable.
Having reviewed the way in which services commitments were (and continue to
be) made under the GATS, we will now turn to the question of how members
have resolved services disputes since the formation of the WTO.
II. WTO Dispute Settlement: Cases Involving Services/Investment Issues
A review of the WTO dispute settlement docket as of early 1998 reveals that
WTO members are using the dispute settlement system to address violations of
various GATS commitments. In addition, members are also using other WTO
agreements to address barriers to trade that affect services, but may also be
characterized as violating some other WTO agreement. These two categories of
cases demonstrate the overlap in the coverage of the goods and services
agreements and the need for careful thought before crafting a WTO complaint.

7. For a more thorough discussion of the planned sectoral negotiations anticipated at the signing
of the Uruguay Round agreements, see Footer, supra note 2, at 477.
8. The negotiations on basic telecommunications were concluded in 1997 and the resulting
GATS commitments came into effect on February 5, 1998. The negotiations on financial services
were concluded in December 1997, and it is anticipated that the GATS commitments resulting from
that negotiation will come into effect on March 1, 1999.
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CASES CITING VIOLATIONS OF

GATS

PROVISIONS

As of early 1998, the WTO listed five cases that were in some stage of dispute
resolution under the auspices of the Dispute Settlement Body (DSB) and that
specifically cited a violation of the GATS. 9 Of these cases, only one case, European Communities-Regime for the Importation, Sale and Distribution of Bananas'° (Bananas), resulted in a reported decision.
The Bananas case provides some insight into how a WTO panel and the
Appellate Body will analyze services and investment issues that fall within
the scope of the GATS. The case was brought against the European Communities (EC) by the United States, Mexico, Ecuador, Guatemala, and Honduras
and challenged a variety of measures described essentially as "the regime
for the importation, sale and distribution of bananas established by Council
Regulation (EEC) No. 404/93 of 13 February 1993 on the common organization of the market in bananas . . . and subsequent EC legislation, regulations
and administrative measures . . . which implement, supplement and amend

that regime."" The complaining parties alleged that these measures violated
various provisions of the GATT and other goods agreements. They also argued
that the measures violated articles II (Most-Favored-Nation Treatment) and
XVII (National Treatment) of the GATS.
The report of the Appellate Body addressed a number of arguments raised by
the parties in connection with the GATS. Of particular interest are the holdings
that, first, the scope of the GATS is to be broadly construed and that, second,
there is no reason why a measure cannot be reviewed under both the GATT 1994
and the GATS. 2 The Appellate Body also affirmed the panel's legal interpretation
of the EC's scheduled commitments in the wholesale trade services sector-a
finding that was critical to the ability of the complaining parties to invoke the
GATS as a relevant agreement. 3 With respect to whether the complaining parties
demonstrated, with adequate factual evidence, that the EC licensing procedures
violated articles II and XVII of the GATS, the Appellate Body deferred to the
factual findings of the panel. ' 4 A review of the panel reports and the Appellate
Body decision in this case confirms that the panelists and Appellate Body members
had no significant difficulty interpreting the text of the GATS, the relevant country
schedule, or the data put forth by the parties in resolving this dispute.
9. This information comes from the WTO Web Site, Overview of the State-of-Play of WTO
Disputes (last modified May 8, 1998) < http://www.wto.org/wto/dispute/bulletin.htm > [hereinafter
WTO Overview]. This site contains a short description of the status of each case and all reported
decisions related to that case.
10. World Trade Organization: Report of the Appellate Body on the European Communities
Regime for the Importation, Sale, and Distribution of Bananas, 37 I.L.M. 243 (1998).
11.
12.
13.
14.

Id.at 244.
Id.at 245-46.
Id.
Id.
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The EC is currently the complaining party in two pending cases that invoke
provisions of the GATS. In United States-The Cuban Liberty and Democratic
Solidarity Act15 (Helms-Burton Dispute), the EC has challenged a U.S. law, the
Cuban Liberty and Democratic Solidarity Act of 1996, known as the HelmsBurton Bill due to its two primary sponsors. 16 On May 3, 1996, the EC requested
consultations with the United States "concerning [the Helms-Burton Bill] and
other legislation enacted by the U.S. Congress regarding trade sanctions against
Cuba.'" 7 The EC claimed violations of the GATT but also cited to GATS articles
I (Scope and Definition), III (Transparency), VI (Domestic Regulation), XVI
(Market Access), and XVII (National Treatment). In addition, they argued that
nullification and impairment of expected benefits under GATT 1994 and GATS
had occurred. A panel was established to hear the dispute at a meeting of the
DSB on November 20, 1996. The panel suspended its work at the request of the
EC, dated April 25, 1997. Due to the intensely political nature of the dispute
over the Helms-Burton Bill, it is unlikely that the matter will ultimately be resolved
by a WTO panel. "s
The EC is also the complaining party in Canada-MeasuresAffecting Film
DistributionServices' 9 (CanadaFilm). The EC request for consultations, dated
January 20, 1998, "is in respect of Canada's alleged measures affecting film
distribution services, including the 1987 Policy Decision on film distribution and
its application to European companies.' 2 ° The EC argues that these measures
violate articles II (Most-Favored-Nation Treatment) and III (Transparency) of
the GATS. In this case the measure could not be attacked as a violation of the
Canadian GATS Schedule because no commitment had been made in the film
distribution sector. Thus, the EC strategy here is to attempt to demonstrate, as
a factual matter, that Canada is not complying with its general GATS MFN
obligations (and to demonstrate that no applicable MFN exemption was taken).
The United States is currently the complaining party in two disputes in which
GATS provisions have been cited. In Japan-MeasuresAffecting Distribution
Services2 (JapanLarge Retail Stores), the United States requested consultations
on June 13, 1996. The request concerns "Japan's measures affecting distribution
services (not limited to the photographic film and paper sector) through the operation of the Large-Scale Retail Store Law, which regulates the floor space, business
hours and holidays of supermarkets and department stores.' 22 The United States
15. WT/DS38 (visited June 21, 1998) <http://www.wto.org/ddf.html> [hereinafter WTO
Website].
16. 22 U.S.C.A. § 6032 (West Supp. 1998).
17. See WTO Overview, supra note 9, at Item 6(24).
18. Further, the case, while highly publicized when brought as a WTO dispute, has political
and foreign policy overtones which make it particularly awkward for a WTO panel to address.
19. WT/DS 117/1 (Jan. 20, 1998) at WTO Website, supra note 15.
20. See WTO Overview, supra note 9, at Item 5(34).
21. S/L/22 WT/DS45/1 (June 20, 1996) at WTO Website, supra note 15.
22. See WTO Overview, supra note 9, at Item 5(5).
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argues that these measures violate GATS articles III (Transparency) and XVI
(Market Access) as well as nullifying and impairing benefits accruing to the
United States under GATS. The dispute is currently in the consultation phase.
If this case proceeds, the issue before a panel will be the interpretation of Japan's
commitment on distribution services. As in Bananas, the United States is using
a commitment made in the distribution sector under the GATS to address barriers
that are essentially faced by a product-in this case, U.S.-origin photographic
film and paper.
The second case in which the United States is the complainant is Belgium23
MeasuresAffecting Commercial Telephone DirectoryServices (Belgium Directory Services), in which the United States requested consultations on May 2, 1997.
The request concerns Belgian measures "governing the provision of commercial
telephone directory services . . . includ[ing] the imposition of conditions for
obtaining a license to publish commercial directories." 24 The United States alleges
violations of GATS articles II (Most-Favored-Nation Treatment), VI (Domestic
Regulation), VIII (Monopolies and Exclusive Service Suppliers), and XVII (National Treatment) as well as nullification and impairment of specific EC commitments made by the EC on behalf of Belgium. This case appears to be based on
a WTO member's alleged violation of a scheduled commitment in the relevant
sector, as well as the member's violation of certain GATS provisions regarding
domestic licensure.
B.

OTHER RELEVANT CASES

Just as creative litigants may use a services commitment to address what is
arguably in essence a goods issue, so too can litigants use goods agreements to
address issues affecting trade in services. For example, in Canada-Certain
2
" (Canada Periodicals), the Appellate Body
Measures Concerning Periodicals
essentially affirmed a panel report finding that certain measures prohibiting or
restricting the importation into Canada of foreign periodicals violated various
provisions of the GATT .26 While the measures at issue clearly affected the movement of a product between member countries, the measures also had a direct
effect on the ability of foreign advertisers to provide advertising services in
Canada. In Turkey-Taxation of Foreign Film Revenues,27 which is listed as a
settled case, the United States complained that Turkey's taxation of revenues
generated from the showing of foreign films violated the GATT.2" Again, while

23.
24.
25.
26.
27.
28.

WT/DS 80/1 S/L/36 (May 13, 1997) at WTO Website, supra note 15.
See WTO Overview, supra note 9, at Item 5(14).
WT/DS31 (Mar. 11, 1996) at WTO Website, supra note 15.
See WTO Overview, supra note 9, at Item 1(6).
WT/DS43 (June 12, 1996) at WTO Website, supra note 15.
See WTO Overview, supra note 9, at Item 6(17).
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the measure at issue affected the treatment of a product, foreign films, the measure
also had a direct effect on a service, the distribution of foreign films.
A third dispute of interest involves the Agreement on Government Procurement. In United States-Measure Affecting Government Procurement,29 the EC
claims that a law enacted by the state of Massachusetts that prohibits state authorities from procuring goods or services from any person or company doing business
with Burma (Myanmar) violates provisions of the Agreement on Government
Procurement. 30 Again, while the measure at issue falls directly within the scope
of that agreement, it also affects trade in services and could arguably be attacked
under the GATS as well.
C.

TRENDS?

While this small sample of cases cannot possibly provide the basis for any
useful assessment of trends in the use of the WTO dispute settlement system in
the services area, a few comments may be made. First, it is clear that the United
States and the EC both strongly believe that the system can be effectively used
to address barriers to trade in services. Regardless of their positions taken in
various cases, it is also clear that they are aware of the overlap between various
WTO agreements and the fact that such an overlap can and will continue to exist.
This awareness was made clear by the reported decisions in both the Bananas
and Canada Periodicalscases.
Another interesting lesson that may be drawn from the cases discussed above
is the interplay between measures regulating goods and measures regulating the
distribution of those goods. If the issue of concern is the ability of foreign producers of a product to gain market access for that product in a member country,
then both GATS commitments on distribution services and other agreements,
such as the GATT, the Agreement on Government Procurement or even the
Agreement on Trade-Related Investment Measures (TRIMS), should be reviewed. In some cases, the most effective means of challenging the limited access
may be by means of a GATS argument while in other cases the more effective
challenge will rely on a goods agreement.
III. Future Challenges Regarding Services and Investment Issues
Any review of the first three years of an organization will ordinarily raise the
issue of what likely future challenges loom on the horizon for the organization.
In the context of the WTO dispute settlement system and the area of services
and investment, two comments can be made.
First, the cases discussed above highlight the fact that, in reviewing cases
brought under the WTO dispute settlement system and involving the GATS, the
29. WTDS88/I (June 20, 1997) at WTO Website, supra note 15.
30. See WTO Overview, supra note 9, at Item 5(18)(a) and (b).
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main issues raised will continued to involve (i) interpretation of the member
countries' schedules (and whether certain measures fall within the scope of those
schedules), and (ii) the interplay between a given schedule and the actual text
of the GATS. To the extent that the commitment at issue involves a binding in
the commercial presence mode, the issue of investment may be also addressed
under the auspices of the GATS. A review of the first three years of its operation
strongly suggests that the dispute settlement system appears well-equipped to
continue making the transition from dealing exclusively with goods issues to
analyzing and assessing issues raised in the services area.
Second, an issue of much greater significance to services providers (and exporters in general) is whether developments outside the WTO system in the area of
investment will influence how the WTO addresses investment issues. Principles
regarding the treatment of investment and foreign investors can be found in the
North American Free Trade Agreement (NAFTA), the Organization for Economic Cooperation and Development (OECD) Multilateral Agreement on Investment, bilateral investment treaties (BITs), and other bilateral and regional
agreements. The fact that these bilateral, regional, and multilateral agreements
set forth norms for regulating investment provides useful guidance to WTO negotiators wishing to address the issue of what standards of treatment should be applied
to investors and investments.
However, due to the historical, separate treatment of goods and services under
the GATT/WTO system, the scope and actual negotiation of a WTO "investment
agreement" may be somewhat problematic. As discussed above, whether by
design or otherwise, the Uruguay Round negotiators created a series of agreements
that do in fact address various investment issues and essentially subject certain
specific types of investment to the core GATT/WTO disciplines of MFN and
national treatment. In addition, as demonstrated above, creative complaining
parties may be able to use the GATT and related goods agreements or the GATS
or both to bring an effective case challenging what is essentially an "investment"
measure. Any agreement attempting to address the issue of investment in a comprehensive way, however, would have to recognize the existing disciplines and
either subsume them or find a creative means of filling in the gaps left by the
existing agreements. These gaps include the incomplete "commercial presence"
bindings in the GATS Schedules, the lack of any comprehensive approach to
investment protection (aside from the limited protection of the TRIMS
Agreement) in the manufacturing and production sectors, and the lack of any
comprehensive treatment in the WTO system of such critical issues as limitations
on investment screening, expropriation protection, and protections for repatriation of capital.
In addition, the history and current trend of the services negotiations, with
their intense sector-specific focus, suggest that, for the foreseeable future, the
WTO system will address investment issues in the context of commercial presence
commitments in those sectors that are the subject of current negotiations. This
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sector-specific focus does allow negotiators to identify and target barriers to entry
and establishment for services investors in sectors that are often the subject of
complex regulatory regimes. This approach at least allows for an arguably better
negotiated result than would occur in a larger negotiation on investment, where
all sectors would be discussed simultaneously. However, the number of services
sectors that are essentially outside the scope of current GATS commitments and
the lack of comprehensive investment guarantees under the WTO system remain
among the most significant challenges for the future of the WTO.
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